MaAE J. VA TTLE ET AL
| BLA 97-235 Deci ded Decenber 18, 1997

Appeal froma Decision of the Oegon Sate fice, Bureau of Land
Managenent, finding mning clai ns abandoned and void. CRWC 139369, et al.

Afirned.

1. Appeals: Generally--Mning Qains: Rntal or daim
Mai nt enance Fees--Regul ations: Interpretation

M ni ng cl ai mnai ntenance fee wai ver certificates
required to be filed not later than Aug. 31, 1996, that
were postnarked Sept. 6, 1996, and recei ved and date
stanped by BLMon Sept. 9, 1996, were not tinely filed
under 43 CF. R 8 3833.0-5(n), arule requiring the

exi stence of a postnark wthin the period prescribed by
| aw

APPEARANCES  Mchael J. Wittle, Gants Pass, Qegon, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Mchael J. Wittle and Toormy Gornum have appeal ed froma January 24,
1997, Decision of the Oegon Sate Gfice, Bureau of Land Managenent (BLN,
declaring G egon mning clai ng CRMC 139369 and CRVC 139370 forfeited by
operation of |aw under the Qmibus Reconciliation Act of August 10, 1993
(Act), 30 US C 88 28i through 28k (1994), and 43 CF. R Subpart 3833, for
failure to tinely pay cla mnai ntenance fees for the 1997 assessnent year
or file certificates of exenption frompaynent of such fees for each claim

Mning clai nants seeki ng exenption fromnai nt enance fee paynent nust,
inadditionto filing tinely affidavits of assessnent work, file a waiver
certification not later than August 31. See 43 CF. R 88 3833.4(a)(3) and
3833.1-7(d). If maintenance fees for unpatented mning clains are not
paid, or certificates of exenption frompaynent are not tinely filed, the
clains are forfeited 43 CF R § 3833.4(a)(2); Aano Ranch ., 135 IBLA
61, 76 (1996).
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Appel lants state they tinely filed mai ntenance fee wai ver certificates
w th BLMwhen they pl aced themin a nail box outside the post office at
Gants Pass, Qegon, on August 29, 1996. The certificates were received by
BLMon Septeniber 9, 1996, in an envel ope post narked Septenber 6, 1996.
They were found by BLMto be untinely filed under 43 CF. R 88 3833.0-5(n)
and 3833.1-7(d) because they were not received and date stanped by the
proper BLMoffice on or before August 31, 1996, and postnarked no | ater
than that date. Nonethel ess, Appellants argue that by depositing their
wai ver certificates in a nailbox outside a post office on August 29, 1996,
they "did everything that was required of us to file these docunents before
the due date of August 31, 1996." Their Notice of Appeal expl ains:

Recogni zing that we were close to the filing date, we did get the
docunent ati on signed and the nai nt enance wai ver certifications
for each clai mwere conpl eted before August 31, 1996 and recor ded
in Josephine . on August 29th, 1996. A fewninutes later, we
delivered the docunents to the Gants Pass, Qegon post office
and deposited themin a mail receptacl e outside the post office.

VW inquired at the Gants Pass post office, upon receipt of
your [forfeiture] notice and we were told that:

1) Al of the mail fromGants Pass, Oegonis
transferred to Medford, Q., for processing. This
expl ai ns the Medf ord post nar k.

2) W were also told that the nail shoul d have the
postnark for the sane day it is mailed, but it could
happen that it woul d be postnarked at a | ater date.

3) W& questioned the fact that it is postnarked 7
days after we nailed it and were told by Jerry Karl, an
official of the Gants Pass nain post office, that this
coul d have happened, but because such a long tine has
passed (August to February) they wouldn't still have a
record of any probl ens that mght have occurred wth
del ay, etc. during the week in question.

[1] The words "file" and "filed' nean "being recei ved and date
stanped by the proper BLMoffice.” 43 CF R § 3833.0-5(m. The
certificates sent to BLMby Appel | ants were not filed when they were
deposited in the nai | box outside the post office at Gants Pass. See,
e.g., Anthony J. Perchetti, 89 IBLA 320, 321 (1985) (location notices not
recei ved and date stanped by BLMw thin 90 days of |ocation were not filed
tinely al though they were postnarked before the deadline). HFling did not
occur in this case until the envel ope contai ning Appel |l ants' certificates
was recei ved and date stanped by BLMon Septenber 9, 1996. The rule states
that when a mining clai nant sends docunents such as wai ver certificates

142 | BLA 62

WAW Ver si on



| BLA 95-235

so that they are received by BLMafter a deadline, tinely filing wll

nonet hel ess take place if the certificates are "contained wthin an

envel ope cl early postnarked by a bona fide delivery service wthin the
period prescribed by law" 43 CF. R § 3833.0-5(m). Inthis case, the
prescribed period ended on August 31, 1996, as Appel | ants acknow edge. The
envel ope containing their certificates, however, was not postnarked before
the deadline, and their certificates were not tinely filed as a result.

Wil e the rul e does provide a 15-day grace period, that proviso only
applies if a postnark exists that neets the filing deadline. 1d.

Responsi bility for satisfying fee requirenents inposed by the Act
rests entirely wth Appellants since the Act provides "that failure to pay
the cl aimnai ntenance fee or the location fee as required by [this Act]
shal | concl usively constitute a forfeiture of the unpatented mning clai m*
* * by the claimant and the claimshal|l be deened null and void by
operation of law"™ 30 US C § 28 (1994); WIIliamJenkins, 131 |BLA 166,
168 (1994). Appellants' fee paynent wai ver certificates were not filed
tinely under the postnark rule provided at 43 CF. R 8§ 3833.0-5(nm). The
postnark rul e was properly applied by BLMin this case because Appel | ants
chose to send their certificates through the nail, an action that resulted
intheir receipt by BLMafter the August deadline was past. Uhder the
circunstances, BLMcorrectly found that, as a consequence of Appel | ants'
failure to tinely pay the required fees or seek waiver thereof, their
mning clains were forfeited by operation of |aw

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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